IN THE MISSOURI SUPREME COURT

No. SC85594

STATE OF MISSOURI,
Respondent,
VS,

CHRISTY L. JACO,

Appellant.

Appeal from the Circuit Court of Ste. Genevieve, Mo.
Twenty-fourth Judicial Circuit
The Honorable Kenneth W. Pratte, Judge

RESPONDENT’SSTATEMENT, BRIEF AND ARGUMENT

JEREMIAH W. (JAY) NIXON
Attorney Generd

BRECK K. BURGESS
Assgant Attorney Generd
Missouri Bar No. 34567

Post Office Box 899

Jefferson City, MO 65102-0899
Telephone: (573) 751-3321
FAX: (573) 751-5391
Attorneys for Respondent



TABLE OF CONTENTS

PAGE
TABLE OF CONTENTS . ... e 1
TABLEOF AUTHORITIES .. .. e 2
JURISDICTIONAL STATEMENT . ..o e 6
STATEMENT OF FACT S .o e e 7
ARGUMENT
|. Excluson of mideading and confusngphotograph .. .. .. ..o 14

[1.  Precluding cross-examination of doctors as to studies on the propendty of different types

of peopletokill children ... ... . 21
[11. Congtitutiondity of 8§ 557.036, RSMo Cum.Supp. 2003 . ...t 27
IV. Retroactive application of § 557.036, RSMo Cum.Supp. 2003, tothiscase .............. 38
V. Trid court’s decison not to submit gppellant’s non-MAI Ingruction “A” . ................. 40
CON CLUSION L. e e 45
CERTIFICATEOF COMPLIANCEAND SERVICE .. ... .. 46
APPEN D X e e Al-A7



TABLE OF AUTHORITIES

PAGE
CASES

Apprendi v. New Jersey, 530 U.S. 584, 120 S.Ct. 2348, 153 L.Ed.2d

556 (2002) . ..t 30,31,43
Blakely v. Washington, 124 U.S. 2531, 2536 (2004) . . . ... e oot 31
Broadrick v. Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 37 L.Ed.2d

830 (1973) ..ot eee 29
Coatsv. Hickman, 11 SW.3d 798 (Mo.App.,, W.D.1999) ........ .. ..., 25
Edwards v. State, 794 SW.2d 249 (MO.APP., W.D.1990) ... ....'nwreaneeaaannn.. 28
Eichelberger v. State, No. 62785 (Mo.App., W.D.May 25,2004) ..........couiininnnnnn.. 28
Gray v. Netherland, 518 U.S. 152, 116 S.Ct. 2064, 135 L.Ed.2d

A37 (1996) ...t 31,32
Hudson v. Horida, 820 S0.2d 1070 (FIaSthDCA 2002) . ... oo 24
Johnsonv. Delaware, 813 A.2d 161 (Del. 2001) . .....coi it 24
Minnesotav. Nystrom, 596 N.W.2d 256 (Minn. 1999) . ........ ...t 23
People v. Cagtaneda, 64 Cal.Rptr.2d 395 (Cal.App. 47 1997) . ..., 24
Peoplev. Danks, 82 P.3d 1249 (Cal. 2004) .. ...t 31,44
Ring v. Arizona, 536 U.S. 584, 122 S.Ct. 2448, 153 L.Ed.2d

556 (2002) . ..t 30,31,43
Stang-Sarr v. Byington, 532 NW.2d 26 (Neb. 1995) . ... 25




Statev. Brown, 939 SW.2d 882 (Mo.banc 1997) ........ ... 17

Statev. Candela, 929 SW.2d 852 (Mo.App.,, ED.1996) ......... ..., 23,24
Saev. Calide, 995 SW.2d 518 (Mo.App., ED.1999) ....... ... i 33
Statev. Craig, 406 SW.2d 618 (MO. 1966) . . ... e et 18,19
Saev. Davis, 107 SW.3d 410 (MO.App., W.D.2003) ... .o 17
Statev. Debler, 856 Sw.2d 641 (M0o.banc1993) ......... .. i 34,35
State v. Deck, No. 85443 (Mo.bancMay 25,2004) . ...t 31,43,44
Statev. Emery, 95 SW.3d 98 (MO.bANC 2003) . ... oveee e 30,43
Saev. Ervin, 979 SW.2d 149 (M0o.banc1998) ... ... 34
State ex rdl. Heilman v. Clark, 857 S.W.2d 399 (Mo.App., W.D.1993) ...........ooounn... 36
State ex. rel. Kinsky v. Pratte, 994 SW.2d 74 (Mo.App., ED.1999) .................. 36,39
Statev. Farr, 69 SW.3d 517 (MO.App., SD.2001) ... .ot 33

State v. Ferguson, 20 S.W.3d 484 (Mo.banc 2000), cert. denied 531 U.S.

1019 (2000) . .« vee e e 34
Statev. Ferguson, 887 SW.2d 585 (Mo.banc1994) ... .. ... 44
Satev. Garner, 799 SW.2d 950 (MO.App., SD.1990) ...t 31
Statev. Glass, No. 85128 (Mo.bancJune8,2004) ..., 31,35,43
State v. Hatcher, 835 SW.2d 340 (MO.APP., W.D.1992) ... ..o, 28
State v. Huckaby, 824 SW.2d 155 (MO.App., SD.1992) ... ..ot 19

State v. Johnston, 957 S\W.2d 734 (Mo.banc 1997), cert. denied 522 U.S. 1150

(1998) ..ottt 33



Statev. Kilgore, 771 SW.2d 57 (Mo.banc 1989), cert. denied 493 U.S.

874 (1989) ...t 33
State v. Mahan, 971 SW.2d 307 (M0.banC 1998) . ... ..ot 29
Statev. Parkhurst, 845 SW.2d 31 (Mo.banc1992) ....... ... .. . i 41
Satev. Slvey, 894 SW.2d 662 (M0.banCc1993) ... ...t 24
Satev. Taylor, 134 SW.3d 21 (Mo.banc2004) ... 33
Statev. Toler, 889 SW.2d 158 (MO.APP., SD. 1994) ... oiv i 33
Statev. Uka, 25 SW.3d 624 (MO.App., EED.2000) ... .o 19
Satev. Whitfidd, 5 SW.3d 505 (Mo.banc 1999) ... ... . 34
Statev. Williams, 858 SW.2d 796 (MO.APP., E.D.1993) ..., 24,25
State v. Wright, 632 SW.2d 296 (MO.APP., ED.1982) . ... 18
Wardusv. Oregon, 412 U.S. 470, 93 S.Ct. 2208, 37 L.EA.2d 82 (1973) ................... 32
Weatherford v. Bursey, 429 U.S. 545, 97 S.Ct. 837,51 L.Ed.2d30(1976) ................. 32

Wilkes v. Missouri Highway and Transportation Commisson, 762 SW.2d 27 (Mo.banc

(1O8B) ettt 39

Zant v. Stephens, 462 U.S. 862, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983) ............... 30,42
OTHER AUTHORITIES

Section 1.160, RSMO 2000 . ... ..ot e e e e e e e 38,39

Section 557.036, RSMO CUM.SUPP. 2003 .. ..o ooveeeeeean. 27,29,30,32,36,37,38,39,42

Section 557.036.2, RSMO CUM.SUPP. 2003 . . . ..o oottt e 28

Section 557.036.3, RSMO CUM.SUPP. 2003 . . ..o e 28,30,33,42



Section 557.036.4(2), RSMo Cum.Supp. 2003 ... ... 28,30,42

Section 565.030.4, RSMO 2000 .. .. .ottt e 34
Supreme Court RUIE 25.03(A)(1) . ..ottt 32
Supreme Court RUIE 25.04 . ... o 32
Supreme Court RUIE 25,12 . ... . 32
MAI-CR 3d 305,00 . ...ttt et e e e e e e 40
MAI-CR 3d 305,02 . ...t e e e e 40
MAI-CR 3d 305,03 . ... e e 40
MAI-CR 3d 305,04 . ..t e 40
MAI-CR 3d 305,07 . .ottt e e e e e 40



JURISDICTIONAL STATEMENT

This appeal is from a conviction for the class A fdony of abuse of a child 8§ 568.060,
RSMo 2000, obtained in the St. Genevieve County Circuit Court and for which gppellant was
sentenced to twenty years in the custody of the Depatment of Corrections. The apped
involves a category reserved for the exdudve appellate jurisdiction of this Court because it

involves an attack on the conditutiondity of a datute. Article V, 8 3, Missouri Condtitution

(asamended 1982).



STATEMENT OF FACTS

Appdlant, Christy Jaco, was charged by indicdcment in the St. Francois County Circuit
Court with abuse of a child by causng the death of thirteen-month-old Zachary Brooks by
shaking him (L.F. 23). Appellant filed a motion for a change of venue (Tr. 28). That motion
was granted and the case was transferred to St. Genevieve County (L.F. 02, 57). On July 28,
2003, the cause went to trial before a jury, the Honorable Kenneth W. Pratte presiding (Tr. 1).

Guilt phase

The sufficdency of the evidence to support appellant’'s conviction is not in dispute.
Viewed in the lignt most favorable to the verdict, the following evidence was adduced: The
vicim, Zachary Brooks, was born on October 1, 2000, to appellant and Jeremy Brooks (Tr.
325, 622, 769). Starting shorting after Zachary was born, friends and acquaintances of
appellant began noticing that Zachary suffered from numerous bruises (Tr. 468, 499-500, 511-
512, 537, 544-545). Those injuries continued after gppellant and Zachary stopped living with
Jeremy Brooks, in July of 2001, and moved in with her new boyfriend, Matthew Eckhoff, and
his two children in Apatment 1 at 717 Jackson, in Park Hills, Missouri (Tr. 329, 512, 524,
527-528, 538, 552, 578-582, 591-593, 620-625, 669, 695, 710, 720, 733-736).

When individuds confronted gppdlant about these numerous bruises, she offered
explanations such as that Zachary fdl down, or tha he inflicted the bruises on himsef by
banging his head on a crib or by hitting himsdf with toys, or that Zachary had a blood disease
that caused him to bruise eadly (Tr. 332-333, 472-473, 554, 622). However, at this point in

time she had not seen a doctor about Zachary alegedly having a blood disease (Tr. 604-611).



These excuses were dso thrown into doubt by the observations of people who saw appellant
dap and vidlently shake Zachary when she became upset with hm (Tr. 333, 335, 502-503, 512,
514).

On November 7, 2001, Zachary dtarted attending day care with Tammy Benson and she
started noticing that he had bruisng and other injuries (Tr. 577-578). When she found dtriped
bruises across Zachary’s buttocks and more bruises and scrapes on his back, on November 15,
2001, she photographed those injuries and told one of Zachary’s grandmothers, Margaret
Politte, to have Zachary checked by a doctor, or she would to report the injuries (Tr. 581-582).

On November 16, 2001, appellant brought Zachary to a doctor in order to see if he had
a disorder that caused him to bruise easly (Tr. 590). Dr. Danied Rudolf saw Zachary and
observed that he had multiple aged bruises on his back, shins, and face (Tr. 591). Appdlant
told Dr. Rudolf that Zachary bruised easly when he fel and had shots, and said that he bled
easly (Tr. 591). Appdlant said that she did not have any concerns about somebody abusing her
child (Tr. 592-593). A test performed that day showed that Zachary stopped bleeding in a
norma amount of time (Tr. 596-597). Dr. Rudolf referred Zachary to a specidist at Cardina
Glennon Hospitd, and an appointment was scheduled for November 27, 2001, but the victim
was dead before that appointment occurred (Tr. 175, 183, 598, 654).

The acts that led to the victim's death occurred on November 21, 2001. On that day,
gopdlant became angry because her boyfriend, who was separated from his wife, was served
with divorce papers (Tr. 326, 342, 476-477, 558). This upset her because Matthew Eckhoff's

wife, Angda Eckhoff, wanted full custody of her children, Devon and Noah Eckhoff, and she



thought that this would mean that Angela Eckhoff would be “tapping into” her money (Tr. 342,
477, 558).

After 9:.50 p.m., Matthew Eckhoff went into the kitchen of his apartment and began
deaning it (Tr. 345). While he was doing that, appellant was getting ready for work and
Zachay, who was on the couch and had been suffering from bronchitis, became fussy and
started crying (Tr. 266, 281, 345, 352). Matthew Eckhoff looked into the living room area and
saw agppdlant lift up Zachary by placing her hands under his arm pits (Tr. 346). Appdlant then
vidently shook Zachary so that his head whipped back and forth about five or six times (Tr.
346). Zachary stopped crying (Tr. 347).

Appdlant then took Zachary to the bedroom (Tr. 347). Maithew Eckhoff heard “three
pounds againgt the wadl” in the bedroom (Tr. 347). Appdlant then came out of Zachary's
bedroom, closed the door admost completely, and sad that Zachary was findly adeep (Tr.
348). Matthew Eckhoff did not hear any sounds coming from Zachary’sroom (Tr. 348).

At about 10:15 or 10:20 p.m., appdlant left to go work a her job a a retirement home
(Tr. 348, 758-759). Matthew Eckhoff, who thought that Zachary was deeping, lad down on
the couch and began reading (Tr. 348-349).

Between about 11:30 pm. and 12:30 am., Matthew Eckhoff heard Zachary coughing
and got up to check on him (Tr. 349-350). He saw that Zachary’'s body was tense, his head was
arched back, his eyes were open, and he was not breathing (Tr. 350). He picked up Zachary, put
hm over his shoulder, and patted him on the back (Tr. 350). Zachary sarted coughing and spit

up, but did not start breething (Tr. 350-351). Matthew Eckhoff put Zachary down and gave him



mouth-to-mouth resuscitation (Tr. 351). Zachary coughed and darted breathing (Tr. 352).
Matthew Eckhoff, who thought that this had something to do with Zachary’s bronchitis, called
appdllant and then 911 (Tr. 351-353).

An ambulance came and took Zachary to Parkland Hospita in Farmington (Tr. 354-
355). Zachary was then transferred to Cardinal Glennon Children’'s Hospital in St. Louis (Tr.
173-175). When he arrived there, he was in a coma (Tr. 175). A CAT scan showed that
Zachary’s bran was extremey swollen, so that it had logt its normal contours, and that it was
bleeding (Tr. 177-179). The brain injuries condsted of diffuse axond injury, a subdurd
hemorrhage, and a subarchachnoid hemorrhage (Tr. 217-218). These were consistent with
Zachary beng severdy shaken (Tr. 179, 217). Zachay suffered from severe retind
hemorrhages through dl of the layers of the retinas in both eyes (Tr. 217). This was aso
condgtent with Zachary being severdly shaken (Tr. 217). Other injuries to Zachary included:
blood in the back of the neck which was consstent with a whiplash injury; two large bruises to
his scdp; a bruise to his Idt cheek; marks, scrapes, and abrasions to the back of his head; a
brown bruise under his left eye; a bruise to his Ieft jaw; two pardld red lines on the back of
his head; a red abrasion to his scalp; a mark with a circular pattern of little dots around the
outsgde of it on his forehead; bruises on his thighs an dd inury to his penis, a fractured left
cdavide (collar bone) that had been heding for between a week and a month and was congstent
with an injury from a severe shaking; a fractured right tibia (shin bone) that had been healing
for two weeks to two months and was consstent with an injury from Zachary’s ankle being

twisgted; and a red mark on the pam of his left hand (Tr. 204-220). On November 23, 2001,
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Zachary was declared to be legaly dead (Tr. 240-241, 250). He died from a closed head injury
(Tr. 218).

The day before Zachary died, Officer Mark Kennedy, of the St. Louis Metropolitan
Police Depatment, had received information that indicated that Zachary’s injuries were
consgent with him being shaken (Tr. 262-263). When appelant had been observed a the
hospitd, she had not cried or displayed any emotion (Tr. 242, 256, 259, 269, 505, 562). When
Officer Kennedy spoke to appellant, she explaned Zachary's bruises by saying that he bruised
very eadly (Tr. 769). She said that Matthew Eckhoff did not abuse Zachary (Tr. 268).

Officer Douglas Bowles, of the Park Hills Police Depatment, spoke to numerous
people about the case (Tr. 275-276, 282-284). He then received a warrant for appellant’'s
arrest, and she was arrested by the St. Louis Police Department (Tr. 285). He met with her at
the St. Louis Police gation (Tr. 286).

Officer Bowles informed appelant of her Miranda rights and gppellant indicated that

she understood those rights and wanted to speak to hm (Tr. 286-287). During the interview,
Officer Bowles sad that he understood that appellant had trouble controlling her temper (Tr.
288). Appelant said that she could control her temper, or she would come across the table and
gouge hiseyes out (Tr. 288).

While gppdlant was being transported to the St. Francis County Jal, on November 23,
2001, she volunteered that she knew that something like this would happen, but that she was
praying that it would not (Tr. 320-321).

Appdlant did not testify on her own behdf. She presented the testimony of members

11



of her famly and friends who tedtified as to seeing bruising on Zachary after gppelant moved
in with Matthew Eckhoff (Tr. 669-670, 678, 695, 709-710, 719-720, 733-736).

At the close of the evidence, ingructions, and argument of counsd, the jury found that
appdlant was guilty as charged (L.F. 11).

Penalty phase

In the pendty phase, the State presented evidence through the testimony of four
witnesses showing: that gppdlant had a tendency to leave the care of Zachary to others; that
she gave defident care to Zachary; that Zachary was well-loved and would be missed; that when
gopdlant was told that Zachary would be retarded if he survived, she said that she would “like
to pull the plug’; and that she once hit two-year-old Noah Eckhoff in the face with such force
that she stunned him and left a print on the side of hisface (Tr. 896-934).

Appdlat presented evidence that she had been sexudly and physcaly abused by her
parents when she was a child, and that she had been physicaly abused a a foster home (Tr. 946-
975). She dso presented evidence that she cares for people, did volunteer work in the past,
that she loved Zachary, and that the couple who adopted her loved her (Tr. 978-979, 982-993).

After the close of the pendty-phase evidence, indructions, argument of counsd, and
jury deliberations, the jury announced that it was unable to agree on a punishment (L.F. 12).
The trid court set a sentencing hearing for September 16, 2003 (L.F. 12). On that date, the
trid court sentenced gppdlant to twenty years in the custody of the Department of Corrections

(L.F. 1017).
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ARGUMENT
I

The trial court did not abuse its discretion in the guilt phase and appellant was
not preudiced by the trial court’s actions when it excluded Defense Exhibit J, a
photograph of the crime scene that was taken a year and a half after the crime and after
the furniture in the apartment had been changed, because that photograph was
mideading, confusing, and appellant was able to use other photographs that were taken
near thetime of the crime that were not confusing or mideading.

Appdlant dleges that the trid court erred in the quilt phase by refusng to admit into
evidence Defendant's Exhibit J, which was dlegedly the only photograph tendered by the
parties demondrating Matthew Eckhoff’s vantage point, because the changes in the apartment
between the time of the aime and the time the photograph was taken did not render the
photograph too confusing or mideading (App.Br. 36).

A. Relevant facts

The record shows that prior to the trid, the State provided gppdlant with photographs
of the cime scene that showed that a person in the kitchen of that resdence could see what
was occurring on and by the couch in the living room (L.F. 38, 41).

During appdlant’s trid, Officer Guy Bowles testified for the State that on November
22, 2001, which was the day after the victim's injuries were inflicted, he took photographs of
the aime scene (Tr. 276-277). Those photographs were State’'s Exhibits 17-21, which were

admitted into evidence (Tr. 278). Stae€'s Exhibit 17 showed the living room, including the
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couch in that room, and the kitchen and how they were related together (State's Exhibit 17;
Respondent’s gppendix at Al; Tr. 217). State's Exhibit 18 is a photograph from the kitchen that
shows part of the living room (State's Exhibit 18; Respondent’s gppendix a Al). Sta€'s
Bxhibit 19 is a photograph that was taken from near the couch in the living room and shows the
other sde of the living room and the kitchen (State's Exhibit 19; Respondent’s appendix at A2).
State’'s Exhibit 20 is a photograph taken from the area near the couch in the living room into
the kitchen and Zachary's bedroom (State's Exhibit 20; Respondent’s appendix at A-2; Tr. 280).
State's Exhibit 21 is a photograph from the kitchen looking into the living room, showing the
front door, a chair, the coffee table in front of the couch, and a window (State's Exhibit 21;
Respondent’ s appendix a A3; Tr. 280).

State’'s witness Matthew Eckhoff testified on direct examination that he went into the
kitchen of his apartment on November 21, 2001, and began cleaning it (Tr. 345). While he was
doing that, appdlant was getting ready for work and Zachary, who was on the couch and had
been auffering from bronchitis, became fussy and darted crying (Tr. 266, 281, 345, 352).
Matthew Eckhoff looked into the living room area and saw appelant lift up Zachary by placing
her hands under his arm pits (Tr. 346). Appdlant then violently shook Zachary so that his head
whipped back and forth about five or Six times, and Zachary stopped crying (Tr. 346-347).

During cross-examination, Eckhoff tedified that he was leaning up againg the kitchen
counter, and he looked into the living room area to see Zachory (Tr. 387). Appdlant's counsd
used State's Exhibit 17 to cross-examine Eckhoff and to clarify his testimony (Tr. 388-389).

Eckhoff said that appellant stood between the couch and the coffee table (Tr. 402).  During
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recross-examination, gppdlant's counsd used State’'s Exhibit 19, described above, ad
Defendant’s Exhibit H, which is copies of State's Exhibits 19 and 20, to show how the
goatment was lad-out (Tr. 463-464). Appdlant did not use Eckhoff to lay a foundation for
Defense Exhibit J, which is the subject of this point, and he did not attempt to use that exhibit
to crossexamine Eckhoff. Thus appdlant never established through the testimony of Eckhoff
that Defense Exhibit J portrayed Eckhoff’ s vantage point.

Defense Exhibit J was offered into evidence during the testimony of gppelant's father,
Medvin Jaco (Tr. 672, 688-692). It gopears to have been taken from the middle of the living
room (Appdlant's appendix a Al). In a conference out of the hearing of the jury, appellant’s
counsdl indicated that Defense Exhibit J depicted conditions that were different than those that
exited a the time of the offense because the furniture in the apartment had been changed by
a different tenant, but that the wadls of the gpartment had not changed (Tr. 688). The prosecutor
objected to the photograph, which was taken a year and a half after the offense, on the ground
that it was not an accurate representation of the gpartment at the time of the offense and the
different furniture made the photograph confusng (Tr. 688-690). The trid court stated that
the different furnishings in the photograph threw everything “out of kilte” so that the
photograph was mideading (Tr. 690). It found that the photograph was inadmissible (Tr. 691).

Appdlant's counsd made an offer of proof. He said that he wanted to lay the foundation
for Defense Exhibit J with Mdvin Jaco (Tr. 691). He sad that Mevin Jaco could tedtify that
the floor plan isthe same as it was on November 21, 2001918

, but that the furnishings were different (Tr. 691-692).
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In appellant’'s dosng argument, her counsel used the photographs that were admitted
into evidence to make the argument that she dams that Defense Exhibit J supported. Her
counsd argued:

These pictures are taken from in front of the couch, in front of the table.

Do you see that blue box? That's the same blue box you see here.  She was

behind that box. There is absolutdly no way that he could see where she was

from the angle in which he was.

(Tr. 853).
B. Standard of review

The trid court has broad discretion in determining whether to admit photographs into
evidence. State v. Davis, 107 SW.3d 410, 422 (Mo.App., W.D. 2003). A trid court will be
found to have abused its discretion when a ruling is “dearly against the logic and circumstances
before the court and is so arbitrary and unreasonable as to shock the sense of justice and
indicate a lack of careful condderation; if reasonable persons can differ about the propriety
of the actions taken by the trid court, then it cannot be sad that the trid court abused its
discretion.” Sate v. Brown, 939 SW.2d 882, 883 (Mo.banc 1997).

C. Analyss

The trid court did not abuse its discretion when it excluded Defense Exhibit J because
that exhibit would not have aided the jury in that it was confusing and mideading, and appellant
was able to use other exhibits that were not confusing and mideading.

Defendant’s Exhibit J was confusing and mideading because it appears to have been

16



taken from the middle of the living room and it is difficult to determine from the photograph
where gppdlant was sanding when she committed the carime in that the furniture that was used
by Eckhoff to describe where appdlant was sanding is not shown in Defense Exhibit J, and
gopdlant did not question Eckhoff about the photograph to get him to establish where appdlant
was danding in the photograph in relaion to the new furniture that was there. It was well within
the discretion of the trid court to exclude a photograph that may cause more confusion or
prgudice than aid to the jury.

For example, in State v. Wright, 632 S.\W.2d 296, 299 (Mo.App., ED. 1982), the Court
of Appeds hdd that a trid court did not abuse its discretion by excluding a photograph that
pertained to the ability of the victim to identify the defendant and showed the defendant posed
in the pogtion that he dlegedly was in when he was encountered by the victim because the
prgudicia effect of the photograph outweighed its beneficid effect. Smilaly in State v.
Craig, 406 S.W.2d 618, 623-624 (M0.1966), this Court found that a trial court did not abuse
its discretion by exduding a photograph that the defendant wanted admitted for the purpose of
showing that a witness to a burglary of a store had an automobile between her and the store and
could not see how many persons were involved in the burglary because the photograph was
taken during daylight, while the aime occurred at night, and the witness made her observations
through a window, while the photograph was taken from her porch. No Missouri case has
found that an abuse of discretion and prgudice occurred from a tria court excluding a
photograph that was confusing and mideading.

Appdlant dso faled to show that the Defense Exhibit J had any relevance because she
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did not make an offer of proof showing that it portrayed Eckhoff’s line-of-aght. See State v.
Huckaby, 824 SWw.2d 155, 157 (Mo.App., S.D. 1992)(triad court properly excluded
photographs because no offer of proof was made showing that they were rdevant and
admissble). As was discussed above, gppellant did not seek to make an offer of proof as to
this matter with Eckhoff, instead, she tried to make it with Mdvin Jaco, who she aleged smply
would have sad that the floor plan is the same in Defense Exhibit J as it was on November 21,
2001, but that the furnishings were different (Tr. 691-692). Nor does it gppear from the
photograph that it was taken from within the kitchen, where Eckhoff tegtified that he was
danding (Tr. 345). Rather, it appears that the photograph was taken from the middle of the

living room (Appdlant’s appendix at Al). See State v. Craig, supra at 623-624 (photograph

taken from wrong vantage point).

The trid court dso did not abuse its discretion and gppdlant could not have been
preudiced by the trid court's actions because agppelant’s trid counse was able to use other
exhibits that were not confusng and mideading. State’'s Exhibits 17-21 and Defense Exhibit
H adequatdly dlowed appdlant to show the jury how the agpartment looked and how the living
room could be seen from the kitchen (State’'s Exhibit 17-21; Tr. 217, 278, 280, 388-389, 463-

464; Appdlant’s gopendix at A2-A3). See State v. Uka, 25 SW.3d 624, 627 (Mo.App., E.D.

2000)(trial court did not abuse its discretion or preudice the defendant when it excluded
photographs that were offered for the purpose of impeaching the testimony of the victim
because they were cumulaive to other impeeching tesimony that was presented). This fact

is amply demongirated by the closng argument of appelant’s trid counsd in which he used
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the photographs that were admitted into evidence to discuss whether Eckhoff could have seen
appd lant shake Zachary (Tr. 853).

In light of the above, respondent submits that the trid court did not abuse its discretion
when it refused to admit Defense Exhibit J, and gppellant could not have been prejudiced by

thetrid court’sactions. Thus, gppelant’sfirst point on gpped must fail.
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L.

The trial court did not abuse its discretion in the guilt phasawhen it refused to
allow appdlant’s counsel to crossexamine Dr. Martin Keller and Dr. Jane Turner
about scientific studies and statistics in authoritative treatises, journals and periodicals
concerning the propensities of different types of persons to kill children because profile
evidence is inadmissible on the issue of who is guilty in that said evidence is irrelevant
to whether appellant committed the charged offense, it was pregudicial in that it would
unduly distract the jury from what occurred in the case at bar, and such writings may
not be used on cross-examination where, as here, they do not impeach, contradict or
discredit the testimony of the expertsin question.

Appdlant dleges that the trid court a@used its discretion in the guilt phase when it
refused to dlow her counsdl to cross-examine Dr. Martin Keller and Dr. Jane Turner about
gatific sudies and datistics in authoritetive treatises, journals and periodicals concerning
the propensties of different types of persons to kill children (App.Br. 60-63). Appdlant
contends that her counsd should have been alowed to use this profile testimony as subgtantive
evidence on the issue of her guilt (App.Br. 65-72).

A. Relevant facts

The record shows that Dr. Martin Kdler, a doctor a Cardind Glennon Hospitd,
tedtified about tregting the vidim, but did not testify about who committed the crime and did
not offer any datiticd andyss who was likdy to have committed the crime (Tr. 173-188).

Dr. Jane Turner, an Assisant Medical Examiner, tedtified about performing the autopsy on the
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vidim and the results of the autopsy, but did not testify about who committed the crime and
did not offer any datistical andyss who was likdy to have committed the crime (Tr. 193-
220).

Prior to the trid, appelant had filed a motion in limine concerning the admissbility of
profile tetimony as subgtantive evidence (L.F. 164-166). In that motion, she aleged that when
ghe deposed Dr. Turner, that doctor stated that based on her experience and review of certain
studies published in authoritative treatises, journas and periodicas, she could say that:

a.  Children living in households with one or more mae adults not related

to them are at an increased risk for mdtreatment, injury or death. Moreover,

that these same children were subjected to abuse or even death as a result of

shaking or blunt trauma.

b. Tha scentific sudies demondrate that children living in households

with adult men unrelated to them are eight (8) times more likely to die of abuse

than children living with one or both biologicd parents.

c. That most perpetrators of shaking and/or blunt trauma to children are
unrelated males.

d. That an [9¢] risk for infant children being abused is where the child is
living with a step-father or the mother’ s boyfriend.

e. Tha scentific studies have established that a common accidenta
injury explanation/defense offered by perpetrators is that the baby was in some

form of distress, choking or not breathing and the perpetrator mildly shook the
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baby in avain error to revive the baby.
(L.F. 164-165).

When gppdlant raised this issue before trial, she conceded that no cases from Missouri
or any other state hdd that the evidence such as the evidence in question was admissible (Tr.
6). The trid court found that the evidence in question was inadmissible and used gppdlant’s
motion in limne as her offer of proof (Tr. 7). Appelant renewed her offer of proof during the
trid, indicating that she wanted to question both expert witnesses about this matter, and it was
regected by the trid court (Tr. 191-192, 237-239). Appdlant adso raised the matter in her
motion for a new trid and attached the rdlevant portion of Dr. Turner's depostion (L.F. 230
233).

B. Analysis

The trid court did not abuse its discretion when it refused to allow Dr. Turner and Dr.
Kely to be cross-examined with studies about the propensity of people other than appellant
to commit offenses because that evidence was irrdevat to the issue of whether agppdlant
committed the charged offense. It is widely recognized that dSatistics and profile testimony
may not be used as subgtantive evidence on the issue of who is guilty of an offense. State v.
Candda, 929 SW.2d 852, 865-866 (Mo.App., E.D. 1996)(admisson of evidence that the
vidim suffered from shaken infant syndrome was admissible because it was not evidence that
the defendant was responsible for the death and did not address the credibility of the victim);

Minnesota v. Nystrom, 596 N.W.2d 256, 260 (Minn.1999)(community crime datistics were

inadmissble because they were not rdevant to prove that the defendant acted in sdlf-defense
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when he shot the victim); Hudson v. Florida, 820 So.2d 1070 (Fla5th DCA 2002)(use of

pedofile profile tetimony as subdtantive evidence on the issue of guilt is error); Johnson v.

Deaware, 813 A.2d 161, 165-166 (Del.2001)(drug courier profile evidence is not admissble

as subgtantive evidence on the issue of guilt); People v. Castaneda, 64 Cal.Rptr.2d 395, 398
(Cd.App4th 1997)(admisson of heroin deder profile testimony as substantive evidence on
the issue of quilt is error). Such evidence is dangerous because it distracts the jury from what
occurred in the case a bar and focuses the attention of jurors on the conduct of others as to
the issle of whether or not the defendant is quilty. Thus, its prgudicid nature outweighs its
probative value.

While profile evidence on the issue of whether the defendant committed a charged act
is inadmissble, profile evidence is admissble if it pertains to what types of actions could have

caused injuries.  State v. Candela, supra at 865-866 (victim suffered from shaken baby

syndrome). It is dso admissble to explan what types of behaviora characteridics are
commonly observed in victims. State v. Slvey, 894 SW.2d 662, 671 (Mo.banc 1993). This
is because, for example, in cases of child sexud abuse the behavior of victims might appear

unusud. Statev. Williams, 858 S.W.2d 796, 799 (Mo.App., E.D. 1993).

The evidence in question is of the dlass that was found to be inadmissble in State v.

Candda, supra at 865-866, because it pertains to whether appellant was the person who

committed the offense, rather than to the nature of the victim’ sinjuries or conduct.
Additiondly, if the evidence in question had been admitted, it would have been

improperly used to attack the credibility of Matthew Eckhoff, who was the State€’'s eyewitness
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to the abuse, by dating that it was more likdy that he committed the offense than appdlant.
It is well-established that profile evidence may not be used if it comments on a witnesses
credibility or gives a “quantification of the probability” of a witnesses credibility, as occurred

in the case a bar. State v. Williams, supra at 800-801 (child-sex case reversed where expert

testified that incidents of lying among children is very low, less than three percent).

Moreover, the studies in question could not be used as learned trestises during the
cross-examination of the doctors because the doctors never tedified about whether or not
gopdlant committed the charged offense and they never offered profile evidence concerning
whether dhe committed the offense. Learned treatisss may be used for “impeaching,
contradicting, or discrediting a witness through cross-examination,” but cannot be used “as
independent evidence of the opinions and theories advanced by the parties.” Stang-Starr v.

Byington, 532 N.W.2d 26, 109 (Neb. 1995); Coats v. Hickman, 11 SW.3d 798, 803

(Mo.App., W.D. 1999). Appdlant sought to use the materids in question as independent
evidence to support her theory as to who committed the offense, not for the proper purpose
of impeaching, contradicting, or discrediting the doctors. Thus, she could not have properly
used the materids in question to question the doctors even if profile evidence as to who
committed the offense was admissible,

In light of the above, respondent submits that the trid court did not abuse its discretion
when it refused to alow Dr. Turner and Dr. Kely to be cross-examined with studies about the
propensity of people other than agppellant to commit offenses. Accordingly, appellant’s second

point on goped mug fall.
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1.

The trial court did not err when it denied appellant’s motion to declare §
557.036 facially uncongtitutional and proceeded with a bifurcated trial because that
statute is congtitutional, and appellant failed to prove that she was prgudiced by the
trial court’sactions.

In gppellant’s third point relied on, she aleges that the tria court committed prejudicia
error when it denied her motion to declare 8 557.036, RSMo Cum.Supp. 2003, facidly
uncondtitutional and proceeded with a bifurcated trial because (A) 8§ 557.036 does not require
the jury to find evidence supporting punishment in the penaty phase beyond a reasonable doulbt;
(B) 8 557.036 does not require the State to give notice to the defense of pendty-phase
evidence or witneses, (C) 8 557.036 permits the introduction of character evidence even if
the defendant has not injected her character into the case during the trial; and (D) the Missouri
Legidaiure encroached on an area reserved for the judidal branch by passng this datute
(App.Br. 73-74, 90-95; L .F. 157-160; Tr. 16).

A. Overview of § 557.036 and facts of this case

Before addressing appellant’'s clams, respondent will explain the statute in question and
how it affected this case,

Section 557.036, as amended in 2003, changed procedures for trying a defendant by
permitting the jury to have a more accurate and individudized picture of the defendant and the
defendant’'s crime before it recommends a punishment. It does this by dlowing jury trids to

occur in two phases, indead of one phase. In the first phase, the jury determines the issue of
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guilt. 8 557.036.2, RSMo Cum.Supp. 2003. In the second phase, the jury considers the issue
of punishment. 8 557.036.3, RSMo Cum.Supp. 2003. In meking this second determination, the
jury is permitted to consder mitigating evidence and evidence that supports punishment. 8§
557.036.3, RSMo Cum.Supp. 2003.* The dtatute also provides that if the jury cannot agree on
punishment, the triad court shal decide the sentence. 8557.036.4(2), RSMo Cum.Supp. 2003.

In the gult phase, the jury found that appellant was guilty as charged (L.F. 11). In the
pendty phase, the State presented evidence through the tesimony of four witnesses showing:
that appellant had a tendency to leave the care of Zachary to others; that she gave deficient care
to Zachary; that Zachary was well-loved and would be missed; that when gppdlant was told that
Zachary would be retarded if he survived she sad that she would “like to pull the plug”; and that
ghe once hit two-year-old Noah Eckhoff in the face with such force that she stunned him and
left aprint on the sde of hisface (Tr. 896-934).

Appdlant presented evidence that she had been sexudly and physcdly abused by her
parents when she was a child, and that she had been physically abused at a foster home (Tr. 946-
975). She dso presented evidence that she cares for people, did volunteer work in the past,

that she loved Zachary, and that the couple who adopted her loved her (Tr. 978-979, 982-993).

Under the prior scheme, evidence supporting punishment and mitigating evidence could
be presented to the judge at the sentencing hearing after the finding of guilt and any permissble

recommendations as to punishment were made. See State v. Hatcher, 835 SW.2d 340, 346

(Mo.App., W.D. 1992); Edwards v. State, 794 SW.2d 249, 251 (Mo.App., W.D. 1990;

Eichelberger v. State, No. 62785, dlip op. at 4-7 (Mo.App., W.D. May 25, 2004).
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After the close of the pendty-phase evidence, indructions, argument of counse, and
jury ddiberations, the jury announced that it was unadle to agree on a punishment (L.F. 12).
The trid court later sentenced appdlant to twenty years in the custody of the Depatment of
Corrections (L.F. 1017).

B. Appellant cannot challenge constitutionality of statute,
except asit was applied to her

Appdlant dleges that 8 557.036 is unconditutiond on its face in an atempt to avoid
having to show that she was pregjudiced by the application of that statue (App.Br. 75). However,
“[i]t is a fundamentd rule of conditutiond adjudication that ‘a person to whom a statute may
be conditutiondly applied will not be heard to chdlenge that dtatute on the ground that it may

be concevably applied unconditutiondly to others’” State v. Mahan, 971 SW.2d 307, 311

(Mo.banc 1998), quoting Broadrick v. Oklahoma, 413 U.S. 601, 612, 93 S.Ct. 2908, 37

L.Ed.2d 830 (1973). The exceptions to this rule are where parties stand to lose by the
outcome of a particular suit, but have no effective avenue of preserving their rights themsalves,
and when a defendant raises a clam under the Frst Amendment to the United States

Condtitution.  State v. Mahan, supra a 311. Neither of these exceptions are involved in the

case a bar. Thus, gppellant's clams as to 8§ 557.036 being facially uncondtitutiond are
without merit.
C. Specific analysis of appellant’sclaims
1. Appdlant’s claim that 8§ 557.036 does not require the jury to find evidence

supporting punishment in the penalty phase beyond a reasonable doubt
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Appdlant's dam “A” is that 8 557.036 is uncongtitutiona because it does not identify
the standard for the jury to use in reviewing evidence in that it merely requires jurors to agree
on the punishment that they assess (App.Br. 73). 8 557.036.3 and 4.(2). Appdlant argues that
any fact that warrants a punishment other than the lowest available punishment within the range
of punishment must be found beyond a reasonable doubt (App.Br. 95).

However, the United States Condtitutiona does not require a state to adopt specific

standards for indructing the jury in consderation of evidence in support of punishment and

mitigating evidence. Zat v. Stephens, 462 U.S. 862, 890, 103 S.Ct. 2733, 77 L.Ed.2d 235
(1983). Additiondly, there is no there is no right to a finding by a jury beyond a reasonable
doubt that any paticular facts exig and warants a specific punishment within the unenhanced
range of punishment for an offense because there is no conditutiona right to jury sentencing.

State v. Emery, 95 SW.3d 98, 102 (Mo.banc 2003); Ring v. Arizona, 536 U.S. 584, 597 n. 4,

122 S.Ct. 2448, 153 L.Ed.2d 556 (2002).
Appdlant argues that any fact that warrants a particular punishment within the range of
punishment for an offense, other than the minium punishment, must be found beyond a

reasonable doubt because of Apprendi v. New Jersey, 530 U.S. 584, 120 S.Ct. 2348, 153

L.Ed.2d 556 (2002), and Ring v. Arizona, supra (App.Br. 95). However, neither of these
opinions stated that a jury is required to find facts beyond a reasonable doubt to impose a
sentence that is within the unenhanced range of punishment for an offense. Those cases merely
held that matters that are the functional equivdent of dements of offenses, such as a datutory

aggravding circumstance tha is required for dighility for the death pendty, must be found
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beyond a reasonable doubt by a jury. Ring v. Arizona, supra 536 U.S. at 602; Apprendi v. New

Jersey, supra 530 U.S. at 482-483; see a0 Blekdy v. Washington 124 U.S. 2531, 2536

(2004). The finding of facts and the weighing of facts in deciding what sentence to recommend
within an unenhanced range of punisiment for an offense are not matters that must be found
beyond a reasonable doubt because they are not the functiona equivalent of the finding of an
dement of an offense. See State v. Glass, No. 85128, dlip op. at 38-39 (Mo.banc June 8,
2004)(finding in a death-pendty case as to whether the aggravating circumstances outweighed
the mitigating circumstances was not required to be found beyond a reasonable doubt); State

v. Deck, No. 85443, dip op. a 4-5 (Mo.banc May 25, 2004)(same); People v. Danks, 82 P.3d

1249 (Cd. 2004)(same). Thus, gppellant’s claim is without merit.

2. Claim that § 557.036 does not require the State to give notice to the defense
of penalty-phase evidence or witnesses

Appdlant's clam “B” is that § 557.036 is uncongtitutional because it does not require
the State to gve notice to the defense of penaty-phase evidence or witnesses (App.Br. 73).
She clams that this denied her right to due process (App.Br. 102-103).

However, there is no generd conditutiond right to discovery in a crimind case, Gray

v. Netherland, 518 U.S. 152, 168, 116 S.Ct. 2064, 135 L.Ed.2d 437 (1996);, State v. Garner,

799 SW.2d 950, 957 (Mo.App., SD. 1990), and “the Due Process Clause has little to say

regarding the amount of discovery which the parties must be afforded.” Wardius v. Oregon,

412 U.S. 470, 474, 93 S.Ct. 2208, 37 L.Ed.2d 82 (1973). It merdy requires that defendants

cannot be compeled to gve disclosure if they are not given reciproca discovery rights, 1d.
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412 US. a 476, and that the State is required to disclose, upon request, evidence that is

favorable to an accused. Gray v. Netherland, supra 518 U.S. at 168; Weatherford v. Bursey,

429 U.S. 545, 559, 97 S.Ct. 837, 51 L.Ed.2d 30 (1976).

Appdlant’'s clam that 8 557.036 is uncongtitutional because it does not require the
State to give notice to the defense of pendty-phase evidence or witnesses is without merit
because the Due Process Clause does not require the State to provide gppdlant with such
information.

Additiondly, 8 557.036 is not unconditutiond because this Court has the power to
adopt rules permitting discovery and it has adopted rules that pemit the discovery of pendty
phase-evidence and witnesses. For example Rule 25.03(A)(1) requires the State to provide the
names and last known addresses of persons who the State intends to cdl at the trid, together
with thar written or recorded statements, and existing memoranda, reporting or summarizing
part or dl of thar ord datements Rule 25.04 dlows the tria court to grant reasonable
requests from the defense for the State to disclose any information or materid that is not
covered by Rule 25.03. Appdlant dso had the ability to depose witnesses who were disclosed
to learn the nature of their testimony, pursuant to Rule 25.12.

Moreover, even if § 557.036 was unconditutiond as to others, appellant failed to prove
that it was unconditutiondly applied to her because she was not prgudiced by the trid court’s
actions. There is no evidence that gppdlant suffered genuine surprise, see State v. Farr, 69
SW.3d 517, 523 (Mo.App., SD. 2001), and that this surprise prevented “meaningful efforts

to consgder and prepare a strategy for addressing the evidence” State v. Taylor, 134 SW.3d
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21, 27 (Mo.banc 2004). The State's four pendty-phase witnesses were listed as witnesses in
the indictment, which was filed about a year and a hdf before appellant’s trial began (L.F. 24).
Appdlant’s counsel did not appear to be surprised by their testimony, and there is no evidence
that earlier disclosure of the State’'s evidence and a different disclosure of the State's
witnesses would have caused appellant’s counsel to have handled the case differently and that

this would have changed the outcome of the case. State v. Carlisle, 995 SW.2d 518, 521

(Mo.App., E.D. 1999); State v. Kilgore, 771 SW.2d 57, 66 (Mo.banc 1989), cert. denied 493

U.S. 874 (1989); State v. Johnston, 957 SW.2d 734, 750 (Mo.banc 1997), cert. denied 522

U.S. 1150 (1998); State v. Toler, 889 SW.2d 158, 161 (Mo.App., S.D. 1994). Thus,
gopelant’ s claims pertaining to notice of evidence and witnesses are without merit.

3. Admission of character evidence

Appdlant's clam “C” is that 8§ 557.036 is uncongtitutional because it permits the
introduction of character evidence even if the defendant has not injected her character into the
case during thetria (App.Br. 73).

Section 557.036.3. provides that character evidence is admissble. It provides, in
relevant part:

Evidence supporting or mitigating punishment may be presented. Such evidence

may include, within the discretion of the court, evidence concerning the impact

of the caime upon the vicim, the vidim's family and others, the nature and

circumstances of the offense, and the history and character of the defendant.

This datute informs the parties of the types of evidence that is admissble and
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recognizes that a defendant’s character is a centrd issue in the pendty phase of a trid,
regadless of whether the defendant presents any evidence.  Its language is dmilar to
8§ 565.030.4, RSMo 2000, which describes the testimony that is admissble in death-pendty
cases.

It is well-established that the purpose of having a separate penaty phase is to permit the
presentation of a broad range of evidence thet is relevant to punishment, but irrelevant or
inflammatory as to guilt. State v. Ervin, 979 SW.2d 149, 158 (Mo.banc 1998). Both the State
and the defendant may introduce any evidence pertaining to the defendant’s character in order

to hdp the jury assess punishment. Id.; State v. Whitfield, 5 SW.3d 505, 515 (Mo.banc 1999).

“[E]vidence of a defendant’s prior unadjudicated crimind conduct may be heard by the jury in
the punishment phase of a trid.” 1d. The argument that the State may not introduce, in the
pendty phase, evidence of unadjudicated bad acts, “has been repeatedly rgected” by the

Missouri Supreme Court.  State v. Ferguson, 20 SW.3d 484, 500 (Mo.banc 2000), cert. denied

531 U.S. 1019 (2000).

Appellant relies on State v. Debler, 856 SW.2d 641, 656-657 (Mo.banc 1993), a death-
pendty case which dedt with the State's falure to disclose a the instructions conference
before the pendty phase its intent to specificdly ingtruct the jury on and submit certain
nonstatutory aggravating circumstances (App.Br. 104). Appdlant erroneoudy clams that the
Missouri Supreme Court in Debler “hed that extengve admisson during the pendty phase of
uncharged conduct, when the conduct is not found beyond a reasonable doubt resulted in plan

eror and manifet injudgice’ (App.Br. 104). However, the Missouri Supreme Court has
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regjected her interpretation of Debler. In State v. Glass, No. 85128, dip op. a 38-39 (Mo.banc
June 8, 2004), it stated:
This Court has repeatedly rgected the clam that the admisson in the
penaty phase of unadjudicated bad acts violaies due process because the state
is not required to prove those acts beyond a reasonable doubt. See State v.

Ferguson, 20 SW.3d 485, 500 (Mo.banc 2000); State v. Kinder, 942 SW.2d

313, 331 (Mo.banc 1996). “The trid court has discretion during the punishment
phase of trid to admit whatever evidence it deems hepful to the jury in
asessing punishment.” Statev. Six, 805 S.W.2d 159, 166 (Mo.[banc] 1991).

Glass's rediance on Debler is misplaced. This Court has condstently
noted that the error in Debler was lack of notice. There is no merit to the dlam
that Debler required the jury to be ingtructed on what weight to give evidence of

unadjudicated crimina acts. State v. Christeson, 50 SW.3d 251, 269-270

(Mo.banc 2001); Saev. Ervin, 979 S.W.2d 149, 158 (Mo.banc 1998).

Moreover, appdlat has faled to prove tha she was prgudiced by the trid court's
actions because, as was discussed in the previous subsection, there is no evidence that she was
not aware of the evidence that the State was going to submit to the jury. Thus, appellant’s claim
concerning evidence of her character being admitted into the case is without merit.

D. Separation of powersclaim

Appdlant's dam “D” is that 8§ 557.036 is unconditutional because the legidature

violated the separation of powers doctrine when it enacted this law (App.Br. 73). Appdlant
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correctly argues that 8 557.036 is a procedura change in the law (App.Br. 107). She then
incorrectly argues that the legidature could not make this procedural change because this
Court had dready issued rules pertaining to trids that did not address this issue of “second
stage proceedings,” other than in death-pendlty cases (App.Br. 107-108).

However, the fact that this Court did not address the issue in its rules is fatal to
appdlant's dam. It is wel-established that dthough Articde V, 8§ 5 of the Missouri
Condtitution gives this Court power to establish procedura rules, it “does not divest the

legidature of amilar power.” State ex rd. Hellman v. Clark, 857 SW.2d 399, 401 (Mo.App.,

W.D. 1993). “Where the legidature has enacted a Statute pertaining to a procedura matter
which is not addressed by or incormsigent with any supreme court rule the satute may be

enforced.” State ex rd. Kinsky v. Pratte, 994 SW.2d 74, 76 (Mo.App., E.D. 1999). While this

Court has established numerous rules pertaning to the procedures to be used in crimind cases,
See Rues 27.01-27.09, none of those rule address whether or not a two-phase trial is
permitted in a nondeath-penaty case, and 8§ 557.036 is not inconsstent with any of those rules.
Thus, the legidature had authority to enact 8 557.036, that statute may be enforced, appdlant’s

clam iswithout merit, and her third point on apped must fall.



V.

The trial court did not err by overruling appellant’s objection to § 557.036 being
applied retroactively to this case because 8§ 557.036 is a procedural statute that is
required by 81.160 to be applied retroactively.

While the parties agree that 8§ 557.036, RSMo Cum.Supp. 2003, is a procedura law that
mugt be applied retroactively to this case, gppdlant argues that if this Court finds that the law
is a subgtantive law, the trid court erred by goplying it to this case because of § 1.160, RSMo
2000 (App.Br. 107, 113; L.F. 157-158; Tr. 16).2

8 1,160 dtates, in relevant part:

“No offense committed and no fine, pendty or forfeture incurred, or

prosecution commenced or pending previous to or a the time when any

datutory provison is repealed or amended, shal be affected by the reped or
amendment, but that the trid and punishment of dl such offenses, and the
recovery of the fines, pendties or forfeitures shal be had, in dl respects, as if

the provision had not been repealed or amended, except:

(1) That dl such proceedings shall be conducted according to existing
procedural laws ...
(emphasis added).

This Court has defined procedura law asfollows:

“Retroactive  gpplication occurred in this case because appellant's crime occurred

before § 557.036 was enacted.
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Procedural lawv prescribes a method of enforcing rights or obtaining redress for
thar invason; aubdantive law creates, defines and regulates rights the
diginction between substantive law and procedurd law is that substantive law
rdates to the rights and duties giving rise to the cause of action, while
procedurd law is the machinery used for carrying on the suit.

Wilkes v. Missouri Highway and Transportation Commisson, 762 SW.2d 27, 28 (Mo.banc

1988); State ex rel. Kinsky v. Pratte, 994 SW.2d 74, 76 (Mo.App., E.D. 1999).

Section 557.036 is a procedura law because it is amply the machinery for carrying on
a uit. Section 1.160 requires that procedura laws be applied retroactively. Additiondly, this
Court’s order, dated June 27, 2003, about revisions to the MAI-CR 3d, made it clear that the
new penalty-phase indructions were to be effective on that date, which was before appdlant’s
trid. Thus, the trial court did not er by applying 8 557.036 retroactively, and appdlant’s

fourth point on apped must fall.
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V.

The trial court did not err in the penalty phase when it refused to submit
appellant’s non-MAI Ingruction “A” which required the jury, among other things, to
“find beyond a reasonable doubt that aggravating circumstances exists, taken as a
whole, to impose punishment in excess of ten (10) years in the custody of the
Department of Corrections’ because that ingruction did not accurately state the law.

Appdlant dleges that the trid court erred when it refused to submit his non-MAI
Ingtruction “A,” which required the jury, among other things, to “find beyond a reasonable doubt
that aggravaing circumstances exigs, taken as a whole, to impose punishment in excess of ten
(10) years in the custody of the Department of Corrections’ (L.F. 200; Tr. 884; App.Br. 118).

In the pendty phase, the trid court submitted to the jury instructions that complied with
the new pattern pendty-phase nondesath-pendty ingtructions that have been approved by this
Court, i.e., MAI-CR 3d 305.01, MAI-CR 3d 305.02, MAI-CR 3d 305.03, MAI-CR 3d 305.04,
and MAI-CR 3d 305.07 (L.F. 172-176). These instructions required the jurors to unanimoudy
agree on any punishment that they assessed (Tr. 174).

Appdlant’s Ingtruction “A,” which was refused by the tria court, reads asfollows:

INSTRUCTION NO. A
You must unanimoudy find beyond a reasonable doubt that aggravating
circumstances exists, taken as a whole, to impose punishment in excess of ten

(10) years in the Depatment of Corrections. If such juror finds facts and

crcumstances in aggravation of punishment that ae sufficient to increase
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defendant’s sentence from the ten (10) years, then you may assess a sentence
not to exceed thirty (30) years or life imprisonment.

You must aso determine whether there are facts or circumstances in
mitigation of punisment which ae aufficient to outweigh the facts and
circumgtances in aggravation of punishment. In deciding this question, you may
condder dl of the evidence presented in both the guilt and the punishment
dages of trid.

If you do not unanimoudy find beyond a reasonable doubt from the
evidence that the facts and circumstances in aggravation of punishment warrant
an increase from the ten (10) year sentence of punishment, or if you believe that
the facts or crcumgances in mitigaion sufficently outweigh the facts and
circumgtances in aggravaion of punishment, you must return a verdict fixing

defendant’ s punishment at ten (10) in the Department of Corrections.

(L.F. 200).

an incorrect indruction cannot be error.

The trid court did not err by refusng to give gppelant's non-MAI indruction because

that ingruction did not accuratey Sate the law, and the decison of a trid court not to submit

State v. Parkhuret, 845 SW.2d 31, 36-37 (Mo.banc

Appdlant’s indruction is erroneous because it requires the finding of “aggravaing

circumstances’ to impose a sentence of greater than the minimum punishment, which is ten

years, and creates a presumption that the minimum sentence for an offense is appropriate (L.F.
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200). In cases that do not involve the desth pendty, no Saute requires the finding of
“aggravating circumgances,” or even a finding of a dngle aggravating circumstance, in order
to submit a punisment of grester than the minimum punishment, and no Statute creates a
presumption that the minimum punishment for an offense is gopropriate.

Appdlant's proposed indruction is dso eroneous because it requires a finding of the
“aggravating circumstances’ that warrant a punishmet of over ten years by proof beyond a
reasonable doubt (L.F. 200). As appelant admits in Point 1l of his brief, § 557.036, RSMo
Cum. Supp. 2003, does not state that such a finding must be made by proof beyond a reasonable
doubt (App.Br. 73, 100). Section 557.036 merely required the jurors to agree on the
punishment that they assess. § 557.036.3 and 4.(2).

Appdlant does not appear to dispute that indructions that were given accurately
ingructed the jury on the gpplicable lav. Her red issue is, as was argued in Point 1l of her
brief, that the gpplicable law is uncongtitutional because it does not require proof beyond a
reasonable doubt that aggravating circumstances exist in order to impose punishment in excess
of the minimum punishment (App.Br. 119-121).

However, as was discussed in Point 111, subsection C.1, of this brief, the United States
Congtitutional does not require a state to adopt specific standards for instructing the jury in

congderation of evidence in support of punishment and mitigating evidence. Zant v. Stephens,

462 U.S. 862, 890, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983). Additiondly, there is no right to
a finding by a jury beyond a reasonable doubt that any particular fact exists and warrants a

goecific punishmert within the unenhanced range of punishment for an offense because there
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is no conditutional right to jury sentencing. State v. Emery, 95 SW.3d 98, 102 (Mo.banc

2003); Ring v. Arizona, 536 U.S. 584, 597 n. 4, 122 S.Ct. 2448, 153 L.Ed.2d 556 (2002).
Appdlant argues that any fact that warrants a punishment within the range of punishment
for an offense, other than the minum punishment, must be found beyond a reasonable doubt

because of Apprendi v. New Jersey, 530 U.S. 584, 120 S.Ct. 2348, 153 L.Ed.2d 556 (2002),

and Ring v. Arizona, supra (App.Br. 95). However, neither of these opinions stated that a jury

is required to find facts beyond a reasonable doubt to impose a sentence that is within the
unenhanced range of punishment for an offense.  Those cases merdy held that matters that are
the functiond equivdent of dements of offenses, such as a datutory aggravating circumstance
that is required for digibility for the death pendty, must be found beyond a reasonable doubt

by ajury. Ringv. Arizona, supra 536 U.S. at 602; Apprendi v. New Jersey, supra 530 U.S. at

482-483. The finding of facts and the weighing of facts in deciding what sentence to
recommend within an unenhanced range of punisiment for an offense are not matters that must
be found beyond a reasonable doubt because they are not the functiond equivdent of the
finding of an element of an offense. See State v. Glass, No. 85128, dip op. a 38-39 (Mo.banc
June 8, 2004)(finding in a death-pendty case as to whether the aggravating circumstances
outweighed the mitigating circumstances was not required to be found beyond a reasonable
doubt); State v. Deck, No. 85443, dip op. a 4-5 (Mo.banc May 25, 2004)(same); People v.
Danks, 82 P.3d 1249 (Cal. 2004)(same).

In ligt of the above, respondent submits that the trid court did not err when it refused
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to submit Instruction “A” to the jury, and appellant’ s fifth point on apped mug fal 3

SAppdlat argues that the remedy for the dleged indructiond error is to reduce his
sentence to ten years in the custody of the Department of Corrections (App.Br. 124).
However, if prgudicid indructiona error occurred, the remedy would be to remand the case

to the tria court for a new penaty phase. State v. Ferguson, 887 S.W.2d 585 (Mo.banc 1994).
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CONCLUSION

In view of the foregoing, the respondent submits that appellant’'s conviction and
sentence should be affirmed.
Respectfully submitted,

JEREMIAH W. (JAY) NIXON
Attorney Generd

BRECK K. BURGESS
Assgant Attorney Generd
Missouri Bar No. 34567

Post Office Box 899

Jefferson City, MO 65102-0899
Telephone: (573) 751-3321
FAX: (573) 751-5391
Attorneys for Respondent
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